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Public Access to Government Documents 
6.2 

Each person has a 

statutory right to 

obtain certain 

information relating to 

federal agencies’ 

activities. 

I. Purpose 

Advocates often find that, in order to thoroughly research an issue or effectively advocate a 

position, they need documents in the possession of a government entity. This can be true when 

an advocate is questioning the federal government’s policy on the federal housing voucher 

program, a public housing authority’s decision to demolish or redevelop housing, or a city’s 

monitoring practices regarding affordability covenants. Fortunately, advocates need not stay in 

the dark simply because the documents rest in the hands of the government. There are two key 

statutes which provide access to many of the documents advocates may seek: the Freedom of 

Information Act and the California Public Records Act. 

A. The Freedom of Information Act 

Individuals have a statutory right to obtain certain information relating to 

federal agencies’ activities. This right is established by the Freedom of 

Information Act (FOIA) and enforceable in court.1 FOIA is designed to 

ensure federal agency accountability to the public.2 FOIA is often the best, 

and possibly only, method to gain access to certain federal government 

information. It provides access to government information such as an 

agency’s operative law and procedure3 and applies to most federal 

agencies including any executive department, government corporation, 

military department, independent regulatory agency, and certain offices within the executive 

branch (such as the Executive Office of the President).4 As discussed below, the Department of 

Housing and Urban Development (HUD), the principle federal housing agency, is an agency 

under the executive branch and is subject to FOIA.5 

                                                      
1 See 5 U.S.C. §552 (2015). 
2 See, e.g., NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 (1978). 
3 5 U.S.C. §552(a)(2)(B) (2015). 
4 See §552(f)(1) (2015). For a list of agencies, go to https://www.usa.gov/ (go to Menu, select 
“Government Agencies and Elected Officials,” then click “A-Z Index of U.S. Government 
Agencies.”). 
5 See Community Legal Service v. United States Department of Housing and urban 
Development, 405 F.Supp.2d 553 (2005). See also 
http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/foia. The HUD 

https://www.usa.gov/
http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/foia
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Under FOIA, HUD is required to disclose records upon receiving a written request, except for 

those records (or portions of them) that are protected from disclosure. Requestors must make a 

proper request which “(i) reasonably describes such records and (ii) is made in accordance with 

published rules stating the time, place, fees (if any), and procedures to be followed.”6 However, a 

requestor need not disclose the grounds for the request.7 Nor does a requestor’s status as a 

party to litigation alter the right under FOIA.8 FOIA provides for mandatory disclosure except 

when the requested information is specifically exempted from disclosure.9 

There are nine categories of exempt information under FOIA.10 FOIA exemptions include: 

• classified information related to foreign policy; 

• trivial internal agency rules and practices and more substantial internal matters;11 

• information that is prohibited from disclosure by another law;12 

• trade secrets, and privileged or confidential commercial or financial information;13 

                                                                                                                                                              
regulations implementing FOIA are found at 24 C.F.R. §15 (2015). The Department of Justice 
and Department of Housing and Urban Development publish reference guides for the public. See 
Department of Justice Guide to the Freedom of Information Act (2009) at: 
https://www.justice.gov/oip/doj-guide-freedom-information-act and Department of Housing and 
Urban Development Freedom of Information Act Reference Guide (2007) at 
http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/foia. 
6 5 U.S.C. §552(a)(3)(A) (2015). However, advocates should request waiver of any fees. 
7 See e.g., Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157 (2004) (“Generally, when 
documents are within disclosure provisions of Freedom of Information Act (FOIA), citizens should 
not be required to explain why they seek the information.) 5 U.S.C. §552); Edward A. Tomlinson, 
Use of the Freedom of Information Act for Discovery Purposes, 43 Md. L. Rev. 119, 123 (1984). 
8 See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214 (1978). 
9 See NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975); FOERSTEL, supra note 2, at 123–25. 
10 5 U.S.C. §552(b)(2015). 
11 5 U.S.C. §552(b)(2); Dep’t of the Air Force v. Rose, 425 U.S. 352 (1976) (discussing the proper 
scope of exemption (2)); Founding Church of Scientology v. Smith, 721 F.2d 828 (D.C. Cir. 1983) 
(discussing specific methods for determining whether a document falls under exemption (2)); Don 
Ray Drive-A-Way Co. v. Skinner, 785 F. Supp. 198 (D.D.C. 1992) (holding that non-law 
enforcement internal agency documents are not presumed to be internal documents under 
exemption (2)); Maricopa Audubon Soc’y v. United States Forest Serv., 108 F.3d 1082 (9th Cir. 
1997) (interpreting exemption (2) narrowly as applied to non-law enforcement internal 
documents). 
12 Reports Comm. for Freedom of the Press v. United States Dep’t of Justice, 816 F.2d 730 (D.C. 
Cir. 1987), modified on other grounds, 831 F.2d 1124 (D.C. Cir. 1987), rev’d on other grounds, 
489 F.3d 749 (1989) (holding that in order for a statue to qualify as an exemption (3) withholding 
statue, it must facially exempt matters from disclosure). In most cases only federal statues, not 
rules of procedure, trigger exemption (3). See Founding Church of Scientology v. Bell, 603 F.2d 
945 (D.C. Cir. 1979). Once a statue is determined to trigger exemption (3), an agency must than 
determine whether the requested information falls within the non-disclosure provision of the 
applicable statue. Withholding provisions should be interpreted narrowly consistent with the policy 
underlying FOIA. See, e.g., Anderson v. Health and Human Servs., 907 F.2d 936 (10th Cir. 
1990); but see Aronson v. IRS, 973 F.2d 962 (1st Cir. 1992) (granting substantial deference to an 
agencies determination to withhold under exemption (3)). 

https://www.justice.gov/oip/doj-guide-freedom-information-act
http://portal.hud.gov/hudportal/HUD?src=/program_offices/administration/foia
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• inter- and intra-agency communications that are privileged;14 

• information involving matters of personal privacy;15 

• certain law enforcement information;16 and 

• geological and geophysical information and data, including maps.17 

FOIA also contains exclusions for information relating to ongoing investigations, intelligence 

operations, international terrorism, and informants.18 

The FOIA exemptions are “explicitly exclusive,” meaning that, if a record does not fall within one 

of the above exemptions, agencies have no discretion to withhold the record.19 However, if the 

                                                                                                                                                              
13 5 U.S.C. §522(b) (2015) (exemption (4)). See, e.g., Nat’l Parks & Conservation Ass’n v. 
Morton, 498 F.2d 765, 767–70 (D.C. Cir. 1974) (concluding that the legislative history of the FOIA 
“firmly supports an inference that [exemption (4)] is intended for the benefit of persons who 
supply information as well as the agencies which collect it.”) Trade secret protection has been 
recognized for design information such as blueprints. See Herrick v. Garvey, 200 F. Supp. 2d 
1321, 1324–26 (D. Wyo. 2000), aff’d, 298 F.3d 1184, 1193–95 (10th Cir. 2002) (discussing 
whether technical blueprints were trade secret and/or commercially sensitive information subject 
to FOIA release). Furthermore, if information does not qualify as a trade secret, it may fall within 
the broader category of commercial or financial information, provided the information is privileged 
or confidential. Id. 
14 Exemption (5) has been interpreted by the Supreme Court to cover a broad range of 
information that is privileged pursuant to statue or common law doctrine. Exemption (5) is 
interpreted to prevent the use of FOIA to supplement civil discovery in a manner that eviscerates 
privilege and confidentiality doctrines. See United States v. Weber Aircraft Corp., 465 U.S. 792 
(1984). Exemption (5) is intended to encourage “frank discussion between subordinate and chief 
concerning administrative action.” Envtl. Prot. Agency v. Mink, 410 U.S. 73, 87 (1973) (overruled 
on other grounds) (citations omitted). Frequently, exemption (5) is used to withhold documents 
falling under the “deliberative process” privilege, which shelters “recommendations, draft 
documents, proposals, suggestions, and other subjective documents which reflect the personal 
opinions of the writer rather than the policy of the agency.” Coastal States Gas Corp. v. Dep’t of 
Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). “Factual portions of documents covered by the 
deliberative process privilege, however, must be segregated and disclosed unless they are so 
interwoven with the deliberative material that they cannot be segregated. The burden is on the 
agency to establish that all reasonably segregable portions of a document have been segregated 
and disclosed. AIDS Healthcare Found. v. United States Food & Drug Admin., 2014 WL 
10983763, at *7 (C.D. Cal. Feb. 13, 2014) (internal quotations omitted). 
15 Exemption (6) covers intimate details and information about a person’s life which would 
constitute an unwarranted invasion of personal privacy. Exemption (6) does not apply when the 
information pertains only the requestor herself. See United States Dep’t of Justice v. Reporters 
Comm. for Freedom of Press, 489 U.S. 749 (1989). 
16 In order for information to fall within exemption (7), it must be a record compiled for law 
enforcement purposes and the release of the record would have one of the six effects specified in 
§552(b)(7). See, e.g., FBI v. Abramson, 456 U.S. 615 (1982). 
17 5 U.S.C. §522(b) (2015) (exemption (9)). This exemption has been rarely invoked or 
interpreted. See, e.g., Nat’l Broad. Co. v. SBA, 836 F. Supp. 121, 124 n.2 (S.D.N.Y. 1993) 
(noting that a document withheld under exemption (4) “also contains geographic or geological 
information which is exempted from disclosure pursuant to FOIA Exemption 9”). 
18 See 5 U.S.C. §552(c) (2015). 
19 See Adm’r, Fed. Aviation Admin. v. Robertson, 422 U.S. 255, 262 (1975); see also 5 U.S.C. 
§552(d); 5 U.S.C. §552(d) (2015). 
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requested information falls into an exemption, the agency may elect to disclose the record.20 In 

addition, the agency may waive its right to withhold otherwise exempt materials if it has disclosed 

them to a third party.21 

FOIA places burdens on federal agencies to comply with its disclosure requirements. An agency 

must determine whether to comply with a FOIA request within twenty working days (excluding 

weekends and legal public holidays) of receiving the request.22 When an agency denies a 

request, the agency must provide a reason for the denial and a notice of the right to appeal to the 

head of the agency.23 The agency has 20 days (excluding weekends and legal public holidays) 

from the date of receiving the appeal to resolve the matter.24 If the agency provides the requestor 

with notice, the agency may extend its response to a request and/or a determination on an appeal 

for up to working ten days for “unusual circumstances.”25 The only valid “unusual circumstances” 

are (1) the need to collect documents not located at the government office where the FOIA 

request was made, (2) the need to search for, collect, and examine a voluminous amount of 

separate records to fill a request, and (3) the need to consult with other agencies to determine 

whether the requested documents should be released.26 

A requestor may bring suit to compel disclosure if the agency does not meet the statutory time 

limits or claims an exemption to disclosure.27 However, a requestor must first exhaust 

administrative remedies by filing an administrative appeal.28 Courts are required to review FOIA 

non-disclosures de novo.29 The agency bears the initial burden of proof to support the FOIA 

request denial.30 Unlike the discovery process, FOIA case law disfavors in camera document 

review.31 In most cases, the agency is required to file a “Vaughn index,” a detailed and 

manageable index of the withheld records and the grounds for non-disclosure, to justify its non-

                                                      
20 S. Rep. No. 93-854, at 158 (1974). 
21 United States v. Metro. St. Louis Sewer Dist., 952 F.2d 1040, 1045 (8th Cir. 1992). 
22 5 U.S.C. §552(a)(6)(A)(i) (2015). 
23 Id. For example, see 24 C.F.R. §15.106 (2007). HUD’s notice must explain how to appeal and 
provide the name and address of the HUD official to whom an appeal should be submitted. 
24 5 U.S.C. §552(a)(6)(A)(ii) (2015). 
25 §552(a)(6)(B) (2015). 
26 §552(a)(6)(B)(iii) (2015). 
27 §552(a)(6)(B) (2015). 
28 Wilbur v. C.I.A., 355 F.3d 675 (D.C. Cir. 2004). 
29 5 U.S.C. §552(a)(4)(B)(vii) (2015) (“[i]n such a case the court shall determine the matter de 
novo, and may examine the contents of the agency records in camera to determine whether such 
records or any part thereof shall be withheld under any of the exemptions set forth in 
subsection (b) of this section, and the burden is on the agency to sustain its action”). 
30 §552(a)(4). 
31 Edward A. Tomlinson, Use of the Freedom of Information Act for Discovery Purposes, 43 Md. 
L. Rev. 119, 131 (1984) (citing Weisman v. C.I.A., 565 F.2d 692, 697 (D.C. Cir. 1977); Mead 
Data Central, Inc. v. Dep’t of Air Force, 566 F.2d 242, 250 n.10 (D.C. Cir. 1977); Currie v. IRS, 
704 F.2d 523, 530–31 (11th Cir. 1983)). 
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disclosure.32 The Vaughn index allows the plaintiff to challenge the government agency’s specific 

grounds for non-disclosure. 

1. Entities Subject to the FOIA 

Agencies within the executive branch of the federal government, including regulatory agencies 

such as HUD and the Environmental Protection Agency (EPA), are subject to the requirements of 

the FOIA.33 Each agency adopts its own FOIA regulations.34 Offices within the Executive Office of 

the President that solely advise and assist the President are not subject to FOIA.35 Further, FOIA 

does not apply to state governments,36 local governments,37 the judiciary,38 Congress,39 or private 

citizens.40 Advocates who require state or local government records should utilize our state public 

records act. If seeking public housing authority information, advocates may need to file a FOIA 

request with HUD and a California Public Records Act request (discussed below) with the local 

public housing authority. Where the public housing authority receives both federal and state 

funds, a request under both Acts should be filed in order to ensure receipt of a complete record.41 

                                                      
32 See, e.g., Vaughn v. Rosen, 157 U.S. App. D.C. 340 (D.C. Cir., 1973); Tomlinson, supra 
note 28, at 131. 
33 5 U.S.C. §552(f)(1) (2015). 
34 See, e.g., 24 C.F.R. §15 (2015), titled “Public Access to HUD Records Under the Freedom of 
Information Act and Testimony and Production of Information by HUD Employees.” 
35 See, e.g., Rushforth v. Council on Econ. Advisors, 762 F.2d 1038, 1042–43 (D.C. Cir. 1985). 
36 See, e.g., Ortez v. Wash. County, 88 F.3d 804, 811 (9th Cir. 1996); Davidson v. Georgia, 622 
F.2d 895, 897 (5th Cir. 1980). 
37 See, e.g., Kerr v. United States Dist. Court for the N. Dist., 511 F.2d 192, 197–98 (9th Cir. 
1975) aff’d 426 U.S. 394 (1976). 
38 See, e.g., Warth v. Dep’t of Justice, 595 F.2d 521, 523 (9th Cir. 1979). 
39 See, e.g., Dow Jones & Co. v. Dep’t of Justice, 917 F.2d 571, 574 (D.C. Cir. 1990). 
40 See 5 U.S.C. §552 (2015). 
41 For further information about FOIA requests pertaining to federally subsidized housing, see The 
National Housing Law Project, HUD Housing Programs: Tenants’ Rights (3d ed.) at 12.9 available 
at http://www.nhlp.org. 

http://www.nhlp.org/
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The CPRA applies to 

any and all state and 

local agencies and is 

designed to ensure 

government 

accountability to the 

public. 

B. The California Public Records Act 

The California Public Records Act (CPRA) establishes a statutory right for any 

person to access California state and local agency public records.42 The CPRA is 

modeled after FOIA43 and is designed to ensure California government 

accountability to the public.44 The CPRA strongly favors access to state and local 

government public records.45 The definition of “public records” is broad and 

includes “every conceivable kind of record that is involved in the government 

process,”46 such as electronic records, emails and data. The CPRA applies to 

any state or local agency.47 Agencies include counties, cities (whether charter or 

not), and all government bodies described in Government Code section 6252(a). 

The CPRA provides for mandatory access to records unless an exemption applies.48 State or 

local agencies may provide also greater access to information than required under the CPRA.49 

Some of the statutorily exempt categories of public records are:50 

1. preliminary drafts or intra-agency memorandum not prepared in the ordinary course of 

business, if the public interest in withholding those records clearly outweighs the public 

interest in disclosure;51 

2. records pertaining to pending litigation;52 

                                                      
42 CAL. GOV’T CODE (“GOV’T CODE”) §6250 et seq.; see also California Attorney General’s Office, 
Summary of the California Public Records Act 2004, 
http:/www.ag.ca.gov/publications/summary_public_records_act.pdf. 
43 California State Univ. v. Superior Court, 90 Cal. App. 4th 810 (2001). 
44 Rogers v. Superior Court, 19 Cal.App.4th 469 (1993). 
45 Lorig v. Medical, 78 Cal.App.4th 462, 467 (2000). 
46 San Gabriel Tribune v. Superior Court, 143 Cal.App.3d 762, 774 (1983). 
47 GOV’T CODE §6253. 
48 §6255 (2015); see, e.g., Int’l Fed’n of Prof’l & Technical Engineers, Local 21, AFL-CIO v. 
Superior Court, 42 Cal. 4th 319, 329–30 (2007). Personal privacy interests served by 
nondisclosure cannot serve to exempt an entire file disclosure of only a portion constitutes a 
violation of privacy. Braun v. City of Taft, 154 Cal.App.3d 332 (1984). 
49 GOV’T CODE §6253(e). 
50 GOV’T CODE §6254 (2006). The CPRA disclosure exemptions should be constructed narrowly in 
favor of general disclosure. Rogers v. Superior Court, 19 Cal.App.4th 469, 475 (1993). 
51 GOV’T CODE §6254(a). This is not an automatic exemption. “If preliminary materials are not 
customarily discarded or have not in fact been discarded as is customary they must be 
disclosed.” Citizens For A Better Environment v. California Department of Food and Agriculture, 
171 Cal.App.3d 704, 714(1985). The withholding agency bears the burden of proof and of 
persuasion that the withheld records meet the statutory requirements of §6254(a). Citizens for a 
Better Env’t v. Dep’t of Food & Agric., 171 Cal.App.3d 704, 712 (1985). An internal statement of 
opinion regarding an agency’s position on a specific topic may fall within exemption (a). Id at 717. 
52 A document is exempt from disclosure under the CPRA only if it is specifically prepared for 
litigation. County of Los Angeles v. Superior Court, 82 Cal.App.4th 819, 830 (2000); City of 
Hemet v. Superior Court, 37 Cal.App.4th 1411, 1418 (1995). But see Fairley v. Superior Court, 
66 Cal.App.4th 1414, 1420–21 (1998) (holding that a document may also be withheld under this 

http://www.ag.ca.gov/publications/summary_public_records_act.pdf


 

 

Housing for All: Western Center on Law & Poverty’s Affordable Housing Manual 

Public Access to Government Documents 
6.8 

3. personnel, medical, or similar files, if disclosure would constitute an unwarranted invasion 

of personal privacy;53 

4. records related to applications filed with agencies regulating financial institutions;54 

5. geological and geophysical data, and similar information relating to utility systems 

development, or market or crop reports, that are obtained in confidence from any 

person;55 

6. certain complaints and investigation files;56 

7. the test questions and scoring keys used for licensing tests, employment examinations, 

and academic examinations;57 

8. real estate records, appraisals or engineering or feasibility estimates and evaluations 

pertaining to agency acquisition of property;58 

9. taxpayer information in connection with local taxes which is received in confidence and 

disclosure would result in an unfair competitive disadvantage to the individual supplying 

the information;59 

10. records otherwise exempted by state or federal law, “including, but not limited to, 

provisions of the Evidence Code relating to privilege”;60 

11. correspondence of and to the Governor’s office;61 

12. most records in the custody of and maintained by the Legislative Counsel (the state office 

that provides legal advice to the legislature);62 

13. state agency records related to collective bargaining other limited employee relations 

activities;63 

14. certain native American grave, cemetery, and sacred place records;64 

                                                                                                                                                              
exemption if the dominant purpose for the document’s preparation was for litigation use). This 
exemption provides certain documents with greater protections than would otherwise be afforded 
pursuant to the doctrine of attorney work product. County of Los Angeles, 82 Cal.App.4th at 831. 
It also guards against inadvertent disclosure of confidential litigation documents. 
53 GOV’T CODE §6254(c). 
54 GOV’T CODE §6254(d)(1). 
55 GOV’T CODE §6254(e). 
56 GOV’T CODE §6254(f). 
57 GOV’T CODE §6254(g). 
58 GOV’T CODE §6254(h). 
59 GOV’T CODE §6254(i). 
60 GOV’T CODE §6254(k). This incorporates other exemptions provided by state and federal law. 
Trade secrets that have been provided to the government by a private party pursuant to a 
contract or application could be exempt under this exemption; however, a mere promise by the 
government to keep a record confidential does not constitute a grounds for non-disclosure under 
this exemption. Cook v. Craig, 55 Cal.App.3d 773, 783 (1976). 
61 GOV’T CODE §6254(l). 
62 GOV’T CODE §6254(m). 
63 GOV’T CODE §6254(p). 
64 GOV’T CODE §6254(r). 



 

 

Housing for All: Western Center on Law & Poverty’s Affordable Housing Manual 

Public Access to Government Documents 
6.9 

15. certain financial data contained in service contractor registration records.65 

The CPRA also allows for nondisclosure when the interests of nondisclosure substantially 

outweigh the public interest for disclosure.66 This is commonly referred to as the “catchall” 

exemption. The courts have created the “deliberative process” exemption within the catchall 

exemption; but the agency bears the burden of demonstrating the public interest in 

nondisclosure.67 

In addition, an agency can object to a request for records that is “overbroad” or that seeks “the 

production of a huge volume of material . . . .” Nonetheless, the agency must comply with a 

request, “so long as the record can be located with reasonable effort.”68 If a request is believed to 

be overbroad, the courts require the agency to work with the requestor to derive a more specific 

request rather than refusing to comply. 

The CPRA places a burden on state and local entities to comply with its disclosure requirements. 

An agency is required to determine if it will disclose the records within 10 days of receiving a 

CPRA request.69 The agency is then required to notify the requestor of its decision.70 In “unusual 

circumstances” an agency may extend its response time by no more than 14 additional days. The 

only valid “unusual circumstances” are the need to: 

1. collect documents not located at the government office where the request was made; 

2. search for, collect, and examine a voluminous amount of separate records to fill a 

request; 

3. consult with other agencies to determine whether the requested documents should be 

released; and 

4. compile data, to write programming language or a computer program, or to create a 

computer report to extract data.71 

                                                      
65 GOV’T CODE §6254(x). 
66 GOV’T CODE §6255 (2015). 
67 Citizens for Open Gov’t v. City of Lodi, 205 Cal.App.4th 296, 307 (2012). 
68 California First Amendment Coalition v. Superior Court ex rel. Pete Wilson (1998) 67 
Cal.App.4th 159, 166, 78 Cal.Rptr.2d 847, 849. One court rejected an agency’s argument that a 
death row inmate’s CPRA request was too burdensome because it would take an employee an 
entire 40 hour work week to compile the requested records. Weaver v. Superior Court, 224 
Cal.App.4th 746, 752, (2014), review denied (June 11, 2014). Another court rejected the 
argument that the $43,000 price tag for collecting records justified a refusal to produce. 
CBS Broad. Inc. v. Superior Court, 91 Cal. App. 4th 892, 909 (2001). 
69 GOV’T CODE §6253(c). 
70 Id. 
71 GOV’T CODE §6253(c)(1)–(4) (2015). 
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If the agency invokes an extension, it must notify the requestor in the 10-day letter.72 In practice, 

many agencies routinely use the 10-day letter as an acknowledgement of the CPRA request, and 

invoke one of the “unusual circumstances,” which delays the actual response. An agency’s failure 

to appropriately respond to a CPRA request may be challenged through litigation.73 

The CPRA also mandates that state and local agencies make their records available for 

inspection during office hours.74 

C. Entities Subject to the CPRA 

The CPRA applies to all state and local agencies, except for the California Legislature and the 

court system.75 The CPRA does not apply to federal agencies, private individuals, or to non-

Californian state and local entities. Individuals who require access to federal government 

information should make a FOIA request. 

D. Effective Use of FOIA and the CPRA 

Although neither FOIA nor the CPRA was implemented specifically for use in litigation, both 

statutes, when properly used, can be a powerful tool for staying abreast of agency decisions, 

policy, and operations, for pre-litigation research, and for supplementing discovery during 

litigation. FOIA and the CPRA do not supplant the discovery process. They also do not provide 

greater access to government documents than discovery except in limited circumstances. 

However, the statutes are important tools for lawyers and advocates. 

An individual’s rights under FOIA and the CPRA are not affected by the individual’s reasons for 

requesting information. Thus, in contrast to discovery rights that vary depending on the type of 

litigation or venue, access under FOIA and the CPRA remain constant. This section will address 

the three main uses for FOIA and the CPRA; (1) general research, (2) pre-litigation research, and 

(3) supplementing discovery. 

1. General Research 

Individuals and agencies that frequently deal with local, state, and federal agencies use FOIA and 

the CPRA to stay current with agency actions, regulations and studies.76 Using the FOIA and 

                                                      
72 GOV’T CODE §6253(c) (2015). 
73 GOV’T CODE §9070 et seq. (Legislative Open Records Act). 
74 GOV’T CODE §6253(a) (2015). 
75 GOV’T CODE §6252, but see Rule of Court 10.500 et seq. 
76 Tomlinson, supra note 35, at 126. 
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CPRA in this way can provide an advocate with information that facilitates better interactions with 

an agency and a starting point for case development when litigation arises.77 

2. Pre-litigation Research 

Unlike discovery, FOIA and the CPRA do not place time constraints on access to government 

information.78 As such, FOIA and the CPRA can be an invaluable tool for pre-litigation and pre-

discovery factual research where an advocate would otherwise not have access to discovery 

procedures. Such information can be used to establish a factual basis for advocating agency 

change without litigation.79 

3. A Supplement to Discovery 

Litigants may find that FOIA and CPRA requests can effectively supplement discovery for two 

reasons. First, FOIA and CPRA requests can be used to obtain government information both 

before80 and after the discovery process.81 Second, FOIA and CPRA requests are not limited to 

information that is relevant to the litigation at bar. For example, government information needed to 

develop a case may not be obtainable under Rule 34 of the Federal Rules of Civil Procedure due 

to relevancy but would be obtainable through a FOIA request.82 Similarly, section 2017.010 of the 

California Code of Civil Procedure restricts the scope of allowable discovery requests based on 

relevancy whereas the CPRA contains no such restriction. Public records obtained under FOIA or 

the CPRA are admissible as secondary evidence of a writing.83 

4. Using FOIA and the CPRA 

Effective use of FOIA and the CPRA to obtain information depends on two factors: (1) the 

agency’s stance towards compliance and (2) the requestor’s ability to draft a request that meets 

both general guidelines and any specific applicable rules of agency procedure. Federal agency 

compliance with FOIA varies enormously from agency to agency. As a general rule of thumb, the 

further down the executive chain of command the agency is, the more it will view FOIA as an 

administrative law with which it must comply.84 

                                                      
77 Id. 
78 Id. 
79 Id. at 155. 
80 Wilder v. Sup. Ct. (Metropolitan Transit Authority) 66 Cal.App.4th 77, 83 (1998). 
81 County of Los Angeles v. Superior Court (Axelrad), 82 Cal.App.4th at 830. 
82 Tomlinson, supra note 28, at 141. 
83 EVID. CODE §1550 (2015). 
84 FOERSTEL, supra note 2, at 78. 
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There is little concrete information regarding state and local agency compliance with the CPRA. 

Some agencies have established departments devoted to CPRA compliance; others may not 

have dedicated resources for CPRA compliance, which can affect attitudes regarding compliance. 

California case law demonstrates a strong judicial bias towards disclosure and compliance with 

the CPRA.85 

The form and substance of a request for information plays a substantial role in determining both 

whether and how fast a request is answered. Fulfilling a request can be a labor-intensive 

undertaking and any methods a requestor can use to minimize the agency work required will 

directly affect how quickly records might be produced and how a request is treated. Generally, the 

more specific a request is, the easier it is for an agency to answer. Requestors should describe 

the information sought as accurately and specifically as possible, but the agency has a duty to 

assist the requestor if the requests are unclear. 

Because there is no singular agency responsible for answering FOIA or CPRA requests, the 

advocate must first determine where to send the request. Requests should be sent to the agency 

that possesses the records required. FOIA requests should be mailed directly to an agency’s 

FOIA officer in an envelope marked “FOIA Request.” The addresses of most agencies’ FOIA 

officers can be located at the Department of Justice’s website at https://www.justice.gov/ under 

the FOIA section. The request should state that the request is being made pursuant to FOIA and 

include a contact phone number. See samples at Appendix F. 

As with FOIA requests, CPRA requests should be sent to the agency that is in possession of the 

required information. For assistance determining whom to contact for a specific CPRA request, 

contact an elected official’s staff. The CPRA lists 37 agencies that must adopt regulations stating 

the procedures for making a CPRA request,86 including: 

• Department of Transportation 

• Department of Real Estate 

• Department of Insurance 

• Secretary of State 

• Department of Water Resources 

• Department of Parks and Recreation 

• State Department of Health Services 

• Employment Development Department 

• State Department of Social Services 

                                                      
85 See, e.g., Black Panther Party v. Kehoe, 42 Cal.App.3d 645 (1974). 
86 GOV’T CODE §6253.4 (2015). 

https://www.justice.gov/
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• State Department of Mental Health 

• State Department of Developmental Services 

• Office of Statewide Health Planning and Development 

• Department of Veterans Affairs 

• Public Utilities Commission 

• California Coastal Commission 

• State Water Resources Control Board 

• San Francisco Bay Area Rapid Transit District 

• All regional water quality control boards 

• Los Angeles County Air Pollution Control District 

• Bay Area Air Pollution Control District 

• Golden Gate Bridge, Highway and Transportation District 

• Office of Environmental Health Hazard Assessment 

If the agency in possession of the required records is mandated to adopt regulations pursuant to 

the CPRA, the agency’s regulations should be followed.87 Many agencies, such as the 

Department of Housing and Community Development and the Department of Fair Employment 

and Housing, post guidelines for access to their records on their agency website.88 For local 

agencies, this information may be found either on their website or in the jurisdiction’s local 

ordinances or codes.89 For larger cities or counties, such as the City or the County of Los 

Angeles, it is often expedient to submit CPRA requests to the department that most likely holds 

the requested records. In many cases, CPRA requests can either be emailed or submitted 

through a website. If an agency has not adopted specific regulations for CPRA requests, or 

provided information on how to submit a request, the request should be mailed to the agency in 

possession of the records in an envelope marked “CPRA Request,” and the enclosed request 

should state that the request is being made pursuant to the CPRA and include a contact name 

and phone number.90 

                                                      
87 Regulations for state regulatory agencies can be found at 
https://govt.westlaw.com/calregs/index?__lrguid=ib7807d8129214394a1f95def33ca51e2&transiti
onType=Default&contextData=(sc.Default). 
88 See, e.g., https://cms.portal.ca.gov/dfeh/SiteEdit.aspx?p=3405. 
89 For example, in Los Angeles, the City’s Administrative Codes address public records in a 
section titled “Copies of Public Records.” See 
http://www.amlegal.com/nxt/gateway.dll/California/laac/administrativecode?f=templates$fn=defaul
t.htm$3.0$vid=amlegal:losangeles_ca_mc. 
90 Note that a name is not required; a request can be made in person, and the 
agency cannot require disclosure of the name of the person making the request. 
However, if litigation becomes necessary to compel compliance with disclosure 
laws, a client will be necessary in order to obtain fees. See section (E)(2) below. 

https://govt.westlaw.com/calregs/index?__lrguid=ib7807d8129214394a1f95def33ca51e2&transitionType=Default&contextData=(sc.Default)
https://govt.westlaw.com/calregs/index?__lrguid=ib7807d8129214394a1f95def33ca51e2&transitionType=Default&contextData=(sc.Default)
https://cms.portal.ca.gov/dfeh/SiteEdit.aspx?p=3405
http://www.amlegal.com/nxt/gateway.dll/California/laac/administrativecode?f=templates$fn=default.htm$3.0$vid=amlegal:losangeles_ca_mc
http://www.amlegal.com/nxt/gateway.dll/California/laac/administrativecode?f=templates$fn=default.htm$3.0$vid=amlegal:losangeles_ca_mc
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In some circumstances, an individual may not have to make a FOIA request to gain access to 

federal government information. Under FOIA, agencies are required to make government 

information available for public inspection and copying.91 Records created on or after 

November 1, 1996 must be made available electronically and indexed.92 

5. Agency Fees for Compliance with FOIA and CPRA Requests 

Non-commercial FOIA requestors, such as legal services and community based organizations, 

can only be charged reasonable standard fees for document search and duplication.93 Non-

commercial FOIA requestors cannot be charged for the cost of document review. Documents 

may be furnished at a reduced rate or free of charge if “disclosure of the information is in the 

public interest because it is likely to contribute significantly to public understanding of the 

operations or activities of the government and is not primarily in the commercial interest of the 

requestor.”94 Agencies may not require advance payment of the fee unless the requestor has 

previously failed to pay a fee or the fee exceeds $250.95 

Under the CPRA, requestors can only be charged the direct cost of duplication or a statutory fee 

established by an agency.96 Agencies may not charge a requestor for cost of retrieval, inspection, 

and handling.97 Agencies must exercise their discretion when determining whether to waive fees 

under the CPRA.98 

                                                      
91 5 U.S.C. §552(a)(2) (2015). 
92 5 U.S.C. §552(a)(2)(E) (2015). 
93 §552(a)(4)(A)(ii) (2015). 
94 5 U.S.C. §552(a)(4)(A)(iii) (2015); 24 C.F.R. §15.110(h) (2015). See Community 
Legal Services, 405 F.Supp.2d at 553 (court determined that CLS, a legal services 
organization, is entitled to a fee waiver since HUD documents sought concern the 
operations or activities of the government, would likely contribute to public 
understanding of those operations and activities, and would likely contribute 
significantly to public understanding). See also Construction and Application of 
Public Interest Fee Waiver Provision of Freedom of Information Act (FOIA) 5 U.S.C. 
§552(a)(4)(A)(iii), 47 A.L.R. Fed. 2d 263 (2010). 
95 5 U.S.C. §552(a)(4)(A)(v) (2015). 
96 GOV’T CODE §6253(b) (2006); see Shippen v. Dep’t of Motor Vehicles, 
161 Cal.App.3d 1119 (1984) (holding that Veh.C. §1811 was a statute under which 
the department could charge fees in excess of the direct cost of duplication). 
97 North County Parents Organization v. Department of Education, 23 Cal.App.4th 
144 (1994). 
98 Id. 



 

 

Housing for All: Western Center on Law & Poverty’s Affordable Housing Manual 

Public Access to Government Documents 
6.15 

 

One federal court found that Community Legal Services was entitled to a fee waiver since the 

HUD documents sought concerned the operations or activities of the government. The court 

found that production of the documents would likely contribute to a public understanding of the 

operations and activities of HUD.99 

E. Dealing with Public Records Problems 

Both FOIA and the CPRA create a statutory right of access enforceable in court. However, 

difficulties obtaining records pursuant to a FOIA or CPRA request can often be dealt with 

informally. Also, as noted above, a FOIA requestor must exhaust any administrative appeals 

process before filing a lawsuit in court. 

1. Informal Techniques 

Difficulties with requests made under both FOIA and the CPRA can sometimes be resolved by 

talking to either the FOIA officer or other person responsible for handling the request. It may be 

necessary to invoke the assistance of your local federal representative when dealing with a non-

responsive FOIA officer. Local elected officials may be able to assist individuals seeking access 

to information under the CPRA. 

FOIA provides a requestor the ability to administratively appeal an agency decision to withhold 

records.100 The agency must respond to an appeal within 20 working days of receipt.101 The 

CPRA does not provide for any administrative appeal process. Requestors challenging a decision 

                                                      
99 Community Legal Services v. U.S. Dep’t of Hous. & Urban Dev., 405 F. Supp.2d 
553 (2005). 
100 5 U.S.C. §552(a)(6)(A)(i) (2015). 
101 §552(a)(6)(A)(ii) (2015). 

Advocacy Tip: 

Advocates working for non-profit organizations should indicate the non-profit nature of 

the work and request a fee waiver in their FOIA or CPRA request. Advocates should note 

how the request is related to the public interest, particularly in a FOIA request. 

If the agency refuses to reduce or waive the fee, the advocate should request a review of 

the documents before the agency makes copies to ensure that only necessary 

documents are copied. Because agencies work differently, call the agency to see how 

fee waivers are handled and to determine whether a review of the file is desirable. 
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to not disclose documents under the CPRA can only enforce their right to access via an action 

filed in a state court. 

2. Litigation 

Individuals may enforce their right to access and receive information under both FOIA102 and the 

CPRA103 in court. Both act require that a client be named, but it is permissible to pursue 

enforcement in the name of a low-income or other impacted community.104 FOIA requires a 

defendant agency to respond to a complaint filed in federal court within thirty days of being 

served unless the court otherwise directs.105 

The CPRA, unlike FOIA, does not require the agency to respond to an initial complaint within a 

specific time period. Rather, the CPRA instructs courts to schedule responsive pleadings and 

hearing so as to resolve the CPRA litigation at the “earliest possible time.”106 Agency decisions 

not to disclose public records are reviewed de novo.107 The agency bears the burden of proof and 

persuasion regarding the grounds for nondisclosure.108 Unlike FOIA, a court must review withheld 

documents in camera to determine if the documents are truly exempt.109 

Under FOIA, a court may order an agency to pay reasonable attorney’s fees and litigation costs if 

the complainant substantially prevails and a balancing of (1) the suit’s benefit to the public, (2) the 

nature of the plaintiff’s interest, (3) the plaintiff’s commercial interest, and (4) the grounds for the 

government’s withholding justifies an award of attorney fees.110 

Under the CPRA, a court must award reasonable attorney’s fees and court costs if the plaintiff 

prevails in litigation.111 Prevailing is broadly defined, and includes cases where the suit motivated 

                                                      
102 §552(a)(4)(B) (2015). 
103 GOV’T CODE §6258 (2015) (any person may institute proceedings for injunctive or declarative 
relief or writ of mandate). 
104 See Appendix F for sample requests. 
105 5 U.S.C. §552(a)(4)(C) (2015). 
106 GOV’T CODE §6258 (2015). 
107 Lorig v. Medical Board, 78 Cal.App.4th 462, 467 (2000). 
108 County of Los Angeles v. Superior Court (Axelrad), 82 Cal.App.4th 819, 825 (2000). 
109 GOV’T CODE §6259. 
110 5 U.S.C. §552(a)(4)(E) (2015); Stein v. United States Dep’t of Justice, 662 F.2d 1245, 1259 
(7th Cir. 1981). 
111 GOV’T CODE §6259(d) (2015); Belth v. Garamendi, 232 Cal.App.3d 896, 900 (1991) (fees for 
plaintiffs who obtained consent for release of records after suit filed); Cmty. Youth Athletic Ctr. v. 
City of Nat’l City, 220 Cal. App. 4th 1385, 1447 (2013) (fees ordered for CPRA plaintiff who 
obtained declaratory relief but no actual records); Bernardi v. Cty. of Monterey, 167 Cal.App.4th 
1379, 1393 (2008) (fees with multiplier for plaintiff whose suit motivated agency to release 
records). 
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the agency to release records, or the plaintiff obtained declaratory relief. Attorneys’ fees will only 

be ordered against a plaintiff if the court finds that the suit was frivolous.112 

Disclaimer: Although Western Center on Law and Poverty strives to ensure that the information 

contained in this chapter is accurate and up-to-date, we make no warranties in that regard. 

Frequent changes in this area of the law can render some sections out of date. This Guide is not 

intended to be a substitute for independent legal research. (Updated 2016). 

                                                      
112 GOV’T CODE §6259(d); Bertoli v. City of Sebastopol, 233 Cal.App.4th 353, 372 (2015), as 
modified (Jan. 30, 2015) (No attorneys’ fees against plaintiff denied records where denial based 
on burden of responding to request; suit was not frivolous). 
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